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In the year 1984 a chapter of ICAI was formed 
under the Chairmanship of Sri CA. P.C. 
Maskara with few numbers of members. Since 

then there was no turning back: the unflinching 
confidence and the pride they carried in their heart 
resulted in the Chapter being converted into a 
Branch under the Chairmanship of CA. D. K. 
Banerjee in the year 1990 with strength of more or 
less 43 members. The Siliguri Branch of EIRC of 
ICAI has its own Building (ICAI Bhawan) at 
Teenbatti More, Near over bridge Siliguri - 
734005. Today we are 500+ members to bear the 
torch of this Branch.

The great enthusiasm and commitment of the then 
members helped this Branch to be recognized as an 
examination centre in the year 1998. We started to 
organize the CA examinations for PE I, PE II and 
for Final course. The results at each level have been 
very encouraging and satisfactory. Today we are 
proud to say that several of our students have 
emerged as Toppers with their names appearing 
frequently in Merit Lists of CPT, IPCC & Final 
Examinations in All India Level. The Branch also 
organizes Annual Students Elocution and Quiz 
contest which motivates students to appear in 
public and present their views. The Siliguri Branch 
of EICASA was formed in the year 2009. The 
Branch has a fully equipped Computer lab where IT 
Training for Students is conducted. We are also 
having a well equipped library for the students as 
well as for the members.

In the Year 2015 the Branch Celebrated its 25th 
Anniversary.

On 24th February 2017, Siliguri Branch of 
EIRC made History, when CA. Manish Goyal of 
Siliguri was elected as Chairman of Eastern 
India Regional Council (EIRC) of ICAI.

The Branch has been holding teleconferences, 
seminars, and CPE programs on various topics as a 
part of its regular activities to keep ourselves 
updated with recent developments in the fields of 
Taxation, Audit, and corporate Law etc. The 
Institute has started a Post qualification course on 
Information System Audit (ISA) for the members. 
Training & Examination for the Course are held at 
Siliguri itself. Other Post Qualification Courses on 

DIRM, WTO have also been successfully 
undertaken by members. The Certificate Course on 
Concurrent Audit of Banks, IFRS, GST, Forensics 
Audit etc have also been completed by several of 
the Branch members.

The number of membership is growing with a 
faster pace and keeping that in mind we have 
already constructed modern & state of art Seminar 
Halls at at 1st & 2nd Floors of the ICAI Bhawan , 
Teenbatti more , Siliguri so as to serve the 
members in a better way. In future we will try to 
install a video conferencing facility to develop a 
network with as many branches as possible. A new 
Branch Building at Kawakhali, Silguri is also in 
pipeline for which the Land has already been 
allotted by the SJDA.

For Continuous Three Years i.e 2013-14, 2014-15, 
2015-16, 2016-2017 and 2017-2018, Siliguri 
Branch of EIRC & Siliguri Branch of EICASA has 
bagged the Best Branch & Best Student Association 
Awards by ICAI, New Delhi. Siliguri Branch of 
EIRC has also been awarded the Best Branch 
Award & Siliguri Branch of EICASA has bagged 
the Best Student Association by EIRC, Kolkata this 
year. In the past also Siliguri Branch has been 
awarded the Best Branch of ICAI Award by EIRC 
in all categories and the Highly Commendable 
branch by ICAI, New Delhi in small category 
branches.

The first batch of GMCS Classes was organized     
at Siliguri in October, 2009. We have now    
already conducted several Batches of GMCS, 
Orientation Program & IT Training. The Siliguri 
Branch successfully organized the National 
Convention of CA Students at Siliguri in 2009, 
2012, 2013 & 2015.

Our Branch chairman CA. Pawan Lahoti is a 
dynamic personality who is making all possible 
efforts to take the branch at new heights under the 
guidance of our seniors. 

We believe that with the excellent teamwork and 
harmonious relationship with our members we will 
be able to achieve the goal. We take tremendous 
pride in being the members of Siliguri Branch of 
EIRC of ICAI.
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t the outset, I would like to wish you all a very happy 

Chartered Accountants Day. This year, 1st July is 

special as it is the 70th year of foundation of this noble A
profession, embarking the Platinum Jubilee Celebrations being 

launched at the august hands of Shri Ram Nath Kovind Ji, 

Hon'ble President of India. I am also glad to share the theme of 

the Platinum Jubilee, "Celebrating the past, Inspiring the future". 

Chartered Accountancy is the hallmark of the excellence, 

precision, quality and commitment. The profession of Chartered 

Accountancy has a rich legacy of public trust and service to the 

nation bestowed upon us by our able predecessors with utmost 

integrity, diligence and foresightedness. At the same time, we 

bear the responsibility to carry this legacy forward with grace and 

in ensuring public trust in financial reporting and business 

practices and upholding the reputation of Accountancy 

Profession.

It is said that," At the end of the day we are accountable to ourselves, our success is a result of what we 

do". For Chartered Accountants, the scope goes deeper and wider. At the end of the day, we are 

accountable to the society, i.e. the public, and the growth of the Nation is the result of what we 

collectively do.

In the past 69 years, we have been dedicated to the cause of Nation Building generations after   

generations supporting the Government initiatives and partnering to make it successful holistically. 

From setting standards of accounting, auditing and valuation to various accounting reforms in 

Government bodies, from the support in Income declaration scheme to smooth implementation of     

GST Regime, ICAI has indeed been at the service of nation. Thus, celebrating the past, inspiring the 

future.   

I am pleased to note that the Siliguri branch of the Eastern Regional Council of India (EIRC) of the 

Institute of Chartered Accountants of India (ICAI) is releasing its special edition of its monthly              

e-newsletter "ICAI Insight". I compliment all the members of the Managing Committee for bringing     

the same. 

Best Wishes

CA. Naveen N. D. Gupta 

President

The Institute of Chartered Accountants of India
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se what talents you possess, the woods will be very silent if no 

birds sang there except those that sang best - as felt by Henry Van 

Dyke. This say aptly says for the Siliguri Branch of EIRC of U
ICAI. Since beginning they are using ..''what talents..'' they 

..''possess..''. No stone is left untouched by them. Now they are singing 

''the best''. No wonder then that they have been recognised by our 

honourable Head Office as the second best branch. My all praise and 

extolling for them !

Currently, many a change in serving our members and imparting lessons to 

our students are being implemented by Head Office and many more to 

come. Number of things have been made online so that time may be saved to studying and cultivating and 

a smooth and transparent process may take place. Radical changes will soon be witnessed in the fields 

ranging from submission of membership fees to verification of exam papers. Motive is very clear. We 

dream and desire to be numbered as better than the best professionals which would not only ensure great 

service to the clients but also take a major part in shaping the Dream India where everything will be 

transparent. 

I am happy to note that siliguri branch of EIRC of ICAI is working in line with the basic motto of the 

Institute. They organise seminars on the relevant and useful topics. They do Students' Activities most 

diligently and in an integrated manner. Most importantly, they are alert in maintaining compliance. This 

is the sign of a successful and dreaming entity. Planning , manning , working , reporting - these are the 

four pillars of every successful organisation. They have all the four. 

I wish that they , as one of the important wings of EIRC , prove that EIRC Stands for ENTERPRISING 

IDEAS RATIONALLY CONCATENATING.

Wish you all the very best.   

CA Sonu Jain

EIRC Chairperson



Chairman's Message

6 ICAI Insights     JUNE 2018     www.siliguri-icai.org

customary Namaste and greetings from  the desk of the chairman. May 
the approaching month and the year ahead bring contentment and 
prosperity in all spheres    of you lives. A

st1  July is a special day which marks the importance of our profession and we 
thprofessionals. This year is even more important as we enter the 70 year of our 

professional existence as ICAI.

The month of June was full of various activities and your active participation in 
every event is worth applauding. I thank each one of you for your sincere efforts 
and overwhelming support.

nd rdOn 2  and 3  of June, we organized a two days seminar on GST with CA Ashwarya Agarwal from 
Rourkela and CA Rohini Agarwal from Delhi as the speakers for the program. The seminar was well 

thattended by the members. On 5  June we celebrated the World Environment Day by planting saplings at 
th thBranch premises. On 9  and 10  June, we organized a two-day Seminar on GST. Speakers for the 

thprogramme were CA Gagan Kedia from Kolkata and CA Jayesh Gupta from Bangalore. On 16  June,    
a 6-hour workshop on GST was taken by CA Sushil Goyal, Vice chairman of IDT committee and         

thCA JatinHarjai from Jaipur. On 17  June, we organized a Members and Students Sports meet at Birla 
Divya Jyoti School, Uttorayan, Siliguri. A lot of sporting activities like mini marathon, races, cricket, 
football, carrom, chess, table tennis, badminton were held and a good number of members and students 

ndparticipated in the various events. A workshop on MS-Excel was organized on 22  June and the speaker 
rdwas CA. Sanjib Sanghi. On 23  June, aone-day training programme for Peer Reviewers was held at   

ICAI Bhawan, Siliguri.

The platinum jubilee celebration of the foundation of ICAI is marked with a special theme and a 
wonderful motto- “Celebrating the past, inspiring the future”. Under this theme, we are celebrating this 
special day with various activities like:

1. Flag Hoisting 

2. Recognition of Members above 70 years

3. Blood Donation Camp.

4. Tree Plantation

5. Distribution of dustbin under Swatch Bharat Abhiyan

6. Free Medical check-up Camp.

7. Programme on Stress free Life & Healthy Living

8. Inauguration of 5 Day workshop for College Students on GST

9. Felicitation of Past Chairman

10. Prize Distribution for Sports League.

Chartered Accountants, being partners in national-building, hold a special place of trust and service  in 
the eyes of the society in general and the nation   at large. Our dedicated efforts and committed services 
towards every professional activity and   the growth of the nation was always    acknowledged and the 
society will always be supported with our foresightedness. 

I wish each one of you a very happy and special CA day.

CA. Pawan Kr. Lahoti

Chairman



Dear Friends

Greetings for the day

At the foremost, I take this opportunity to  wish all of you a Very " Happy CA Day"

Chartered Accountants are the financial backbone of the country. They are the ones 

who wish prosperity and financial well being of their clients. It is thus the desire of 

everyone to become a CA.

So we motivate more and more students to become CA. As the Chairman of EICASA team of Siliguri 

branch of ICAI, my endeavour would be to help the students to achieve all round development along with 

articleship training, studies and co-curricular activities.

Keeping this in mind we have conducted a number of programmes for the students namely , Sports day, 

Quiz competition, elocution contest, Dance Drama etc. Our branch has consistently been receiving 

awards for the Best Branch in large and medium  category for members as well as students at the regional 

level. Siliguri branch  would try its best to keep up with this tradition . I extend my  heartfeltthanks to  my 

Committee members as well as EICASA teamfor their constant support and guidance.

I would like to pen down with a small note-

" Coming together is beginning

  Keeping together is progress

   Working  together is success"

Thanking you

Regards

CA. Yogesh Kumar Agarwal

Vice Chairman

Messages from Committee Member
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Dear Professional Colleagues 

At the outset I would like to congratulate each member of our branch for being a part of 

this family. And I wish you all a very "Happy CA Day".

It is firmly believed that the quality of inputs in educational institutions determines the 

eventual quality of output. We are working hard for the betterment and upliftment of 

our profession and branch. We are trying to get the best faculties for the seminars and 

workshops organised at the branch so that members can be benefited.

I assure you that our branch will provide you with the apt launching pad to feel motivated and fly high by 

great leadership and inspiring members. 

I would like to conclude with these words -

SUCCESS IS A JOURNEY NOT A DESTINATION

Ensure That You Are In The Right Direction, Instead Of Just At The Right Speed.

CA. Amit Goyal

Secretary
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8 ICAI Insights     JUNE 2018     www.siliguri-icai.org

Respected Members,

Wish you all a very Happy CA Day !!!!

The CA foundation  day is an occasion to mark the very existence and is an 
embodiment of all the hard work and efforts which our fraternity has put in 
for the economic and social development of our nation.

If the country today is proud  of a better tax compliant economy. Then the 
role of Chartered Accountants in building such economy has been pivotal. 
Our fraternity by large has been introvert class which does not beat its own  
drums and therefore over the past 7 decades we were not able to propagate  
our contribution towards the  country. This may be one of the reason that we 
could not demand the position that we deserved in the eyes of the 
government. A reasonable force of about 2.2 lakhs , half of which are placed 
in various industries and also placed globally has been silently and diligently 
shaping the financial economy of the globe. 

On this auspicious day I pay my homage to Late CA.G.P. Kapadia and all the  leaders of the profession , 
who has always stood against time and kept the flag of ICAI  flutter high. I urge upon my fellow members  
to rededicate ourselves to the service of the nation .As the armed forces protects our country with vigor 
and vigil let us pledge to be the guardians of our economy and protect the society from financial 
aggression and terrorism.

The country would also be celebrating the 1st year of GST and I congratulate my members , who have 
worked relentlessly and spend sleepless nights just to help the various stake holders in easy roll out of 
GST. I have observed members who have over the past  one year ,have left no stone unturned  to learn , 
preach and practice the greatest reforms of all times GST. The role of the indirect Tax committee of the 
ICAI has also been acknowledged by the Govt. officials at various forums .

At times we forget our family and health while discharging our professional duties. I request you all to 
take good care of the health and family and also do the same professionally. To me young members,         
I would just say that you have just seen the dawn the entire day is still waiting. Kindly be patient, work 
ethically and success would always be  on your sides.

Before I conclude I would like to share an old adage , which could be inspiring for all of us.

In the words of Swami Vivekananda: "All the powers in the universe are already ours. It is we who 
have put our hands before our eyes and cry that it is dark."

CA. Manish Goyal

Past Chairman EIRC (2017-18)

Chairman - Newsletter Committee, Siliguri Branch
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hile we celebrate the CA day on 1st July, I can proudly say that 

Siliguri Branch of ICAI is one of the most vibrant branches Wgrowing at a fast pace. Co-operation, Unity, Infrastructure  

and Training in every field it has excelled. Student activity has also 

increased manifold. We are contributing our fair share in the Nation 

Building.

My heartiest congratulation to the Executive Committee Team led by       

CA. Pawan Lahoti for yet  another Successful year ahead.

CA. P. C. Maskara

Co-opted Member of Ethical Standard Board
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CA. Ashwarya Agarwal taking session
in Two Days Refresher Course on GST

CA. Debashis Mitra , Central Council
addressing members of Siliguri Branch 

CA. Gagan Kedia addressing members
in Two Days GST Refresher course 

CA. Jayesh Gupta addressing members
in Two Days GST Refresher course 

CA. Rohini Agarwal taking session
in Two Days Refresher Course on GST

CA. Sushil Goyal , Central Council
addressing students of Siliguri Branch  
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Executive committee meeting
held at the Branch Premises

Past Chairman meet organise
at the Branch Premises

Seminar on Peer Review held at Siliguri Branch Seminar on Peer Review held at Siliguri Branch

Tree plantation in the Branch Premises
on the Occasion of World Environment Day

Workshop on Excel conducted by
CA Sanjib Sanghi, Secretary EIRC



Income Tax

Liquidated damages paid by the assessee for 
cancelling earlier agreement to sell immovable 
property are allowed as deduction, as expenditure 
in connection with transfer under Section 48.

LD/66/171
Kaushalya Devi

vs.
Commissioner of Income Tax

20th April, 2018

The assessee in her return of income for the AY 
1994-95 declared long-term capital gains from the 
sale of immovable property. The property was  
sold by a tripartite agreement to sell dated 4th 
November, 1993 amongst the purchaser who had 
paid R45 lakhs to the tenant to vacate the property 
and transfer possession, and `55 lakhs to the 
assessee for transfer of title and ownership rights in 
the property. Earlier on 10/04/1989, the assessee 
had entered into an agreement to sell the same 
property to one Anil Sharma for ̀ 15 lakhs and had 
also received ̀ 7.5 lakhs as advance. Subsequently, 
as per the agreement to sell, and mutual agreement, 
the assessee had paid `25 lakhs on 16/12/1993 to 
Anil Sharma for foregoing his right and claim 
under the agreement dated April 10/04/1989. 
Further, ̀ 7.5 lakhs which was received as advance 
by the assessee was also refunded by the final 
purchaser to Anil Sharma and had reduced it from 
payment of `55 lakhs to be paid to the assessee. 
Thus, the assessee had treated the payment of `25 
lakhs to Anil Kumar Sharma as expenditure 
incurred wholly and exclusively in connection with 
transfer under Section 48 (i).

The Assessing Officer invoked Section 51 to tax 
`7.5 lakhs received from Anil Kumar Sharma and 
reduced it from the cost of acquisition.  Further, 
the Assessing Officer held that `25 lakhs paid as 
liquidated damages cannot be allowed as a 
deduction for computation of capital gains since    
it was not incurred wholly and exclusively in 
connection with the transfer of the property to the 
purchaser. ITAT deleted the taxability of `7.5 
lakhs noting that the advance received was not 
forfeited and the assessee had paid `25 lakhs to  

Anil Sharma, however, the 1 Contributed by CA. 
Sahil Garud, CA. Mandar Telang, Indirect Taxes 
Committee, Disciplinary Directorate and ICAI's 
Editorial Board Secretariat.

Readers are invited to send their comments on 
the selection of cases and their utility at 
eboard@icai.in. For full judgment, write to 
eboard@icai.in Legal Decisions1 ITAT held that 
payment of `25 lakhs to Anil Sharma was towards 
personal liability of the assessee and was not 
attached to the capital asset sold. Thus, ITAT also 
disallowed the deduction of 25 lakhs from capital 
gains income. Aggrieved, the assessee preferred an 
appeal before the Delhi High Court. 

Further, High Court held that the expression 
"expenditure" used in Section 48(i) should be given  
the same meaning as used in Section 37, except that 
expenditure may be also capital in nature and which 
may also cover the amount of loss, which has gone 
out of the assessee's pocket. High Court further 
held that the words "wholly and exclusively" used 
in Section 48 are also found in Section 37 and relate 
to the nature and character of the expenditure, 
which in the case of Section 48 must have 
connection i.e. proximate and perceptible nexus 
and link with the transfer resulting in income by 
way of capital gain.

High Court held that the word "connection" in 
Section 48(i) reflects that there should be a causal 
connect and the expenditure incurred to be allowed 
as a deduction must be united or in the state of being 
united with the transfer resulting in income by way 
of capital gains on which tax has to be paid. High 
Court noted that the purchaser was aware of the 
agreement to sell with Anil Sharma and had directly 
paid `7.5 lakhs by way of cheque to him and the 
assessee had placed on record the relevant 
agreements. Thus, there was a close nexus and 
connect between the payment of `25 lakhs and the 
transfer of the property to the purchaser resulting in 
income by way of capital gains and there was 
proximate link and the expenditure incurred was in 
furtherance and to effectuate the transfer/sale of the 
property and was not remote and unconnected. 
Therefore, High Court allowed the deduction of 
`25 lakhs under Section 48(i).

Legal Update
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1Legal Decisions

1 Contributed by CA. Sahil Garud, CA. Mandar Telang, Indirect Taxes Committee, Disciplinary Directorate and ICAI's Editorial Board Secretariat.



Additionally, High Court clarified that this 
decision should not be interpreted to mean that 
wherever an assessee has paid an amount under an 
earlier agreement-to-sell in terms of the settlement 
or even a court decree, the said amount would be 
treated as expenditure wholly or exclusively in 
connection with the transfer, the subject matter of 
capital gains. The nature and character of the 
agreement, timing of the earlier agreement and 
payment claimed as expenditure and the date of 
transfer resulting in capital gains, are relevant 
aspects, which should be taken into consideration. 
For example, an agreement-to-sell rescinded or 
cancelled and payment made long before the date 
on which immovable property was transferred 
resulting in capital gains, may not be expenditure 
incurred wholly and exclusively in connection with 
such transfer. Link and connection with the 
transfer of a capital asset and the expenditure must 
be inextricable and should be established.

High Court thus ruled in favour of assessee.

The assessee claimed deduction under Section 
80IA which was denied by the Assessing Officer 
since the assessee’s undertaking had not been set up 
for generation or for generation and distribution of 
power. Based on the terms and conditions of the 
agreement entered into between the assessee and 
one Samalpatti Power Corporation Private Limited 
(SPCL), it was noted that the assessee is only a 
contractor and the power plant for generation and 
distribution of electricity is owned by the SPCL. 
The CIT(A) and ITAT affirmed the order of 
Assessing Officer. ITAT had noted that main 
purpose of providing deduction under Section 80IA 
of the said Act was to encourage investment in 
certain specific industries and to augment the 
industrialisation of the country. It was further noted 
that the assessee made an investment of less than 
R10 lakhs, but claimed deduction of more than R67 
lakhs.

LD/66/172
Covanta Samalpatti Operating Private Limited

vs.
Asst. Commissioner of Income Tax, Chennai

04th April, 2018
Benefit of Section 80IA denied to assessee who was 
not the owner of the power plant but was only 
maintaining it.

High Court noted that a 'generating company' 
can only refer to the SPCL and not the assessee, 
since the Assessing Officer, the CIT(A) and the 
ITAT, after considering the scope of the agreement
entered into between the appellant and the SPCL, 
clearly held that the assessee is not the owner of the 
power plant and that it does only maintenance 
work, for which, it is given a fee. Even assuming 
that the assessee contributed technical knowhow 
for the purpose of generating electricity, assessee 
did so on behalf of the owner of the plant namely 
the SPCL.

High Court noted that the Assessing Officer had 
done a thorough factual exercise to consider the 
correctness of the said submission and found that 
M/s. Covanta USA owns 70% of the shares in the 
SPCL and that M/s. Covanta USA also owns 100% 
of the shares in the assessee through its Mauritius 
subsidiary. Taking into consideration the 
submissions made by the assessee, the Assessing 
Officer went through the records of the SPCL and 
also the shareholding pattern, profit and loss 
account, balance sheet and computation of income, 
etc., and found the version of the assessee that the 
owner of the power plant had no technical 
expertise, is factually incorrect.

High Court concluded that the order of CIT(A) 
and ITAT was perfectly legal and valid and that 
there was no perversity in the finding rendered by 
all these Authorities. High Court, thus declined, re-
appreciating the factual position and ruled the 
matter in favour of the Revenue.

The assessee claimed depreciation amounting 

to ̀ 503.24 crore apart from additional depreciation 

of `538.66 crore in the revised return. During the 

course of assessment proceedings, the assessee 

LD/66/173
Vedanta Limited

vs.
Principal Commissioner of Income Tax, Delhi

19th March, 2018
Assessee does not have option not to claim 
depreciation; Additional depreciation under Section 
32(1)(iia) is mandatory; Assessee’s contention that 
additional depreciation is not at par with normal 
depreciation with respect to its claim, rejected by the 
High Court.

Legal Update
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withdrew the claim of additional depreciation 

amounting to `538.66 crore. Resultantly, the 

original deduction claim under Section 80IB from 

`2042.81 crore shot up to `2579.07 crore. The 

Assessing Officer allowed the claim of additional 

depreciation by relying on Explanation 5 to Section 

32 (ii). ITAT ruled in favour of the Revenue, 

aggrieved by which the assessee preferred an 

appeal before the High Court. The assessee argued 

additional depreciation under Section 32(l)(iia) of 

the Act is in the natureof an incentive and cannot 

therefore, be treated at par with normal 

depreciation (on account of wear and tear and 

obsolescence) and as mandatory and not optional in 

nature. Further, Explanation 5 was inserted below 

Section 32(l)(i) and (ii) of the Act and thus applies 

to normal depreciation only. He further argued that 

Section 32 (iia) of the Act was inserted w.e.f. 

01.04.2003. On the other hand, Explanation 5 was 

inserted w.e.f. 01.04.2002. The expression “this 

sub-Section” in Explanation 5 thus only refers to 

Section 32(l)(i) and 32(l)(ii) of the Act. Assessee 

also argued that Section 32(l)(iia) is in the nature of 

an incentive providing for accelerated depreciation 

and hence, cannot be imposed upon the assessee.

The concerned explanation to Section 32 states 

that "for the removal of doubts, it is hereby 

declared that the provisions of this sub-Section 

shall apply whether or not the assessee has claimed 

the deduction in respect of depreciation in 

computing his total income".

High Court noted that assessee’s claim for 

Section 80IB deduction would be increased when it 

sought to withdraw the additional depreciation 

claim. However, HC remarked that a single 

circumstance should not influence this court to 

ignore the plain intendment of the statute, since 

Parliament clearly stated that the provisions of 

“this sub-Section” would apply, “whether or not 

the assessee has claimed the deduction in respect of 

depreciation in computing his total income”.
High Court thus held that no question of law 

arose and therefore ruled in favour of Revenue.

LD/66/174
Commissioner of Income Tax

vs.
Sri Vasavi Gold & Bullion Private Limited

20th February, 2018
Loss incurred from derivatives trading allowed to 
be set off against other business income.

The assessee had claimed a loss of `60.66   
lakhs in open market trading, during relevant AY. 
Assessee was carrying on commodity trading 
through HRIM Comtrade. The Assessing Officer 
rejected assessee’s claim to set off the said loss 
against the normal business income, on the ground 
that the assessee failed to prove that transactions 
were done through a recognised stock exchange 
and was not supported by proper time stamped 
contract notes and that the transaction did not 
qualify as an eligible transaction under Section 
43(5).

Alternatively, the Assessing Officer also held 
that even if the transaction has to be treated as 
eligible speculative transaction, the assessee will  
not be entitled for the claim, in view of Explanation 
to Section 73, as per which, company had to be 
treated as in the speculative business to the extent of 
which the income was derived from speculative 
transaction. The CIT(A) and ITAT ruled in favour 
of assessee, aggrieved by which the Revenue 
preferred an appeal before Madras High Court.

High Court analysed provisions of Section 73 
and 43(5). Section 43(5) deals with 'speculative 
transaction' and any income derived from the same 
will be computed under the head “income from 
profits and gains of business or profession”. 
Proviso (d) to Section 43(5) gives exemption to an 
eligible transaction in respect of trading in 
derivatives carried out in a recognised exchange.

 High Court noted that the assessee's main 
business is in retail gold jewellery, and for a short 
period of time, the assessee was also trading in 
derivatives through recognised Multi Commodity 
Stock Exchange and suffered loss. High Court 
further referred to ITAT’s finding that these 
transactions were carried out electronically on 
screen based systems and through approved stock 
broker and that the same is supported by Time 
Stamped Contract Note, issued by the stock broker 
indicating the unique identification number and 
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PAN number in the contract note. High Court 
observed that the assessee’s transaction is not a 
speculative transaction but it only comes under 
provios (d) to Section 43(5) thereby it is only a non-
speculative transaction and thus, exempt from tax. 

Further, High Court perused provisions of 
Section 73 of the Income Tax Act which deals with 
"losses in speculation business". Explanation to 
Section 73 categorically states that in the case of a 
company, business of purchase and sale of shares is 
deemed to be speculative business. High Court 
remarked that since derivative transactions being 
separate from trading in shares, provisions of 
Explanation to Section 73 will not be applicable to 
such transactions. High Court concluded that the 
loss incurred by the assessee in derivative 
transactions through recognised stock exchange 
has to be set off against other business income as 
per the provisions.

Thus, High Court held that the transaction 
carried out by the assessee is a non speculative 
transaction and thus it does not attract Section 43(5) 
and likewise the assessee was trading in derivatives 
and not in shares, so the loss suffered by the 
assessee in trading in derivatives is excluded from 
the ambit of Explanation to Section 73.
High Court thus ruled in favour of assessee. 

The assessee carries on business as a contractor 
and developer. During the scrutiny proceedings for 
the subject Assessment Year, the Assessing Officer 
found that an amount of R2.43 crores was shown 
under the head current liabilities i.e. as advances 
received from it buyers. Assessing Officer 
observed that an aggregate amount of 2.14 crores 
was received by the assessee from one Siddhi 
Vinayak Securities and from Manomay Estates 
Pvt. Ltd. on 14th and 15th March, 2007 but further 
consideration was received in the next year on 1st 
April, 2007 when the possession of flats was given. 

LD/66/175
Commissioner of Income Tax

vs.
Millennium Estates Private Limited

30th January, 2018
Income from sale of flat for a builder accrues 
when possession of flat is given and not when 
allotment letter issued by the builder.

Thus, income was booked by assessee in the next 
year. The Assessing Officer added the amounts 
received as income accruing in AY 2007-08. The 
CIT(A) ruled in favour of Revenue, however, 
ITAT ruled in favour of assessee. ITAT held that 
since the sale of the flats took place only on April 1, 
2007, the accrual of income would take place in   
AY 2008-09 only and till that time, the amount of 
`2.14 crores was only in the nature of advances. 
ITAT had also noted that in the next AY assessee 
had offered the income of `2.14 crores on the sale 
of the flats which was accepted by Revenue.

Before High Court, Revenue contended that the 
sale of the flats under consideration had taken place 
on 14th and 15th March, 2007 when they were 
allotted under allotment letters.

High Court noted that the possession of the flats 
was given on receipt of total consideration only on 
1st April 2007. High Court stated that the relevant 
Clause of the allotment letter which is been relied 
upon by the Revenue does not in any manner 
indicate that the possession was given on 14th/15th 
March, 2007; that clause only stated that the 
electricity and other charges in respect of the flat 
being sold to two buyers would be borne by the 
buyers after the possession of the two flats are 
handed over to buyers. As per High Court, it did 
not even remotely suggest that the responsibilities 
for the payment of charges in respect of the said flat 
were on the buyer from the date of the allotment. 
High Court further noted that no statement of the 
buyers or other evidence, even circumstantial in 
nature, was brought on record to indicate that the 
facts are different from what has been recorded in 
the possession letter dated 1st April, 2007. High 
Court concluded that the order of ITAT was 
correct.

Separately, High Court also noted that the 
concerned amount of 2.14 crores was offered to tax 
by the assessee in the next Assessment Year. High 
Court therefore remarked, “It is not the case of the 
Revenue that there are circumstances to indicate 
that by bringing the said transactions to tax in the 
next Assessment Year instead of this, there is likely 
to be a loss to the Revenue".

High Court held that no substantial question of 
law arose, and thus ruled the matter in favour of the 
assessee.
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Transfer pricing

ITAT’s invocation of Rule 10B(1)(e)(iii) for 
allowing capacity utilisation adjustment to the 
assessee upheld by High Court.

LD/66/176
The Commissioner of Income Tax

vs.
Petro Araldite Pvt. Ltd.

26th April, 2018

During AY 2005-06, the assessee entered into 
international transaction on account of export of 
finished goods to AEs, import of raw materials 
from AEs and payment of management charges to 
AE. The assessee aggregated all the international 
transactions for benchmarking and adopted 
Transactional Net Margin Method (TNMM) as the 
most appropriate method. The TPO recomputed 
assessee's margin to 8.63%. CIT deleted the 
transfer pricing addition. 

ITAT also upheld assessee's claim for 
adjustment on account of capacity utilisation on the 
grounds that difference in capacity utilisation 
materially affects the profit margin. ITAT invoked 
Rule 10B(1)(e)(iii) of the Income Tax Rules for 
arriving at the profit margin of comparable 
uncontrolled transactions to enable the ALP 
determination of the assessee's transactions with 
AE. ITAT noted that less utilisation of capacity, 
would result in allocation of fixed costs over a 
smaller number of final products, thus reducing the 
profit margin. ITAT held that difference in 
capacity utilisation would materially affect the 
profit margin and if there was a difference in the 
level of capacity utilisation of the assessee and the 
level of capacity utilisation of the comparable, then 
adjustment would be required to be made to the 
profit margin of the comparable on account of 
difference in capacity utilisation in terms of Rule 
10B(1)(e)(iii) of the Rules.

High Court observed that Revenue was not 
disputing that capacity utilisation of a comparables
manufacturing unit would impact the net profit 
margin of the comparable. In assessee’s case, 
considering that comparables capacity utilisation 
materially affected the profit margin, High Court 
opined that “the invocation of Rule 10B (1) (e)(iii) 
of the Rules, cannot be found fault with”. High 
Court stated that this was a self-evident position 

that all aspects/differences between the 
international transactions and the comparable 
uncontrolled transactions materially affecting the 
net profit margin had to be taken into account so as 
to have the fair comparison while determining the 
arm’s length price (ALP) of the tested party's 
transaction.

Ruling in favour of assessee, High Court held 
that this concerned question does not give rise to 
any substantial question of law as Rule 10B 
(1)(e)(iii) of the Rule is self evident.

Separately, the Revenue contented whether the 
Tribunal was correct in holding that the profit 
margin of the comparable should be applied only to 
the value of the international transactions entered 
into AEs to determine the ALP and not at entity 
level. However, the Revenue had accepted that the 
issue was covered against it by jurisdictional High 
Court in assessee’s own case for AY 2008-09. 
Thus, High Court dismissed Revenue’s appeal on 
this ground too.

The assessee is engaged in the business of 
software development services and distribution of 
parent company’s products. Assessee had entered 
into an agreement dated April 1, 2010 with its AE 
to distribute the product of the AE in India i.e. 
Simpana Software, a scalable unified data and 
information management software designed to 
replace several products. The products were 
supplied to the assessee free of cost and sales were 
made by the assessee to domestic parties. 
Therefore, the assessee did not treat the same as an 
international transaction. 

TPO noted that even though the cost price to the 
assessee is ‘nil’, the product has a price and that the 
sales are made on behalf of the AE and that the 
assessee company should be compensated by way 
of a suitable mark-up. Thus, he was of the opinion 
that the arrangement is nothing but in the nature of 

LD/66/177
Comm Vault Systems (India) Private Limited

vs.
Dy. Commissioner of Income Tax

11th April, 2018
Re-characterisation of assessee’s distribution 
transaction as a service transaction rejected by 
ITAT.
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service agreement requiring a mark-up. TPO thus 
proposed an adjustment of R1.54 crores. DRP 
upheld the said adjustment. Aggrieved, assessee 
went before Hyderabad ITAT.

Assessee submitted that the agreement between 
the assessee and its AE was distribution agreement, 
but the TPO characterised it as a service agreement 
and had held that a mark-up on the operational cost 
should be made to determine the ALP. Assessee 
contended that since it had not made any payment to 
the AE during the subject year, the provisions of 
Section 92 should not be applied. Assessee relied 
upon sub-Section 3 of Section 92 to argue that 
where no income was chargeable to tax or it 
increased the loss, then the TP proceedings are not 
applicable. ITAT noted that the assessee had 
received the goods from its AE free of cost and the 
assessee had not made any payment whatsoever to 
the AE during the relevant AY or in the subsequent 
AYs till AY 2013-14. Based on the copy of the 
agreement between the assessee and its AE, ITAT 
observed that it was clearly spelt out that the 
assessee was a distributor and was not required to 
make the payments to the AE for the goods supplied 
to it till the assessee made profit from the 
transactions. Further, from Form 3CEB also, 
ITAT observed that the assessee had reported as to 
why no TP analysis was undertaken for the 
distribution activity and had relied upon the 
provisions of Section 92(3) of the Act.

ITAT noted that in assessee’s case there was no 
difference between the form and substance of the 
transaction of distribution to re-characterise the 
transaction as a service agreement. The AE was 
entitled to a specified percentage of the 
distributor’s sales revenue less operating 
costs/expenses of the distributor. However, ITAT 
noted that since the assessee had no revenue left 
after reducing the operating cost/expenses, the AE 
was not paid any percentage. The revenue 
generated by selling the goods is retained by the 
assessee. ITAT noted that the TPO has instead 
computed the mark up on the operating cost of the 
assessee to determine the ALP and brought the 
notional income to tax which is not justified.

Regarding applicability of the provisions of 
Section 92, ITAT observed that sub-Section (3) 
lays down that where the assessee declared better 

and more favourable results as per its books of 
account, then by reason of TP adjustment, the 
income chargeable to tax shall not be decreased or 
the loss shall not be increased. If the provisions of 
Section 92(3) would apply, then the provisions of 
sub-Sections (1) and (2A) of Section 92 would not 
be attracted. ITAT noted that since it has already 
held that the transaction is a distribution transaction 
and not service agreement, then the TP analysis has 
to be done afresh and then it has to be seen if the 
provisions of Section 92(3) would apply.

ITAT therefore directed the Assessing Officer/ 
TPO to conduct fresh TP analysis by treating the 
assessee’s transaction as a distribution agreement 
and by determining the most appropriate method 
afresh and after allowing the necessary 
adjustments. If the loss declared by the assessee is 
increased by such TP study, then no TP adjustment 
can be made as provided in Section 92(3) of the 
Act. 

ITAT thus ruled in favour of the assessee.

The assessee had approached the High Court 
against the decision of the ITAT on the ground 
involving use of the 'most appropriate method'. 
The assessee urged that Comparable Uncontrolled 
Price(CUP) was the most appropriate method for 
ALP determination and is justified given that the 
rates at which it supplies the articles in question 
i.e.; the finished railway wagons coincide with the 
rate at which they are supplied to the Delhi Metro 
i.e.; the ultimate purchaser.

High Court observed that question as to the 
appropriateness or otherwise of one or other 
method under Section 92C read with Rule 10B(1) 
of the Income Tax Rules, 1962 cannot per se be a 
question of law as it involves a fact analysis that is 
done by the revenue authorities at the first instance 
and settled by the ITAT. Unless the facts show 

LD/66/178
Bombardier Transportation India Private 

Limited
vs.

Dy. Commissioner of Income Tax
09th April, 2018

Question regarding appropriateness of one or 
other method under Section 92C cannot be 
considered as a question of law.
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glaring distortion in the adoption of one or the other 
method, a question of law cannot be said to arise. 

High Court observed that in the present case, 
the CUP method was rejected as an appropriate 
method, having regard to the fact that it unduly 
restricted the choices of the Revenue. The TNMM 
was considered to be a more appropriate method 
where greater choice was available. The assessee’s 
contention in this respect that the supplies made to 
the Metro Rail alone ought to be considered is 
equally unpersuasive. The most appropriate 
method or the transactional similarity does not 
dictate that two entities alike in all particulars can 
only be considered for comparative purposes. High 
Court noted that it is the functional similarity which 
is to be taken into account.

High Court thus denied admitting grounds of 
appeal related to appropriateness of method; 
however, it admitted the appeal on other questions 
of law.

Appellants entered into Hire Agreement with 
parties for supply of Diesel Generators on hire 
basis subject to conditions as laid down in "Hire 
Agreement". It appeared to the department that 
essential components to constitute these 
transactions as sale, namely, (i) an agreement to 
transfer title, (ii) supported consideration and (iii) 
actual transfer of title in goods were absent and all 
through agreement period, equipment was in the 
possession and control of the owner. It also 
appeared that insurance, maintenance, repairs and 

Service Tax

Tribunal held that when the hire agreement for 
supply of Diesel Generators only sets out terms 
and conditions of hire and do not put any 
shackles on the hirer for full enjoyment of DG sets 
by hirer and the effective possession and control of 
DG sets rests with hirer, such transaction would be 
regarded as ‘deemed sale’ attracting sales tax/ VAT 
and not as transaction of supply of tangible goods 
so as to attract service tax.

LD/66/179
Power Mak Industries

vs.
CCEC&ST

1st February, 2018

Facts:

damages charges pertaining to diesel generators 
were also borne by the appellant owner. 
Department therefore took the view that the 
appellant rendered services of ‘supply of tangible 
goods’ to the hires and is liable to pay service tax on 
consideration received from hirers.

Appellant contended that appellants are 
engaged in letting out of DG sets on lease basis to 
various hirers for their use during subsistence of 
contract and they do not have any control over DG 
sets and entire control of possession of DG sets 
vests with the hirers. Therefore, appellant 
submitted that the transaction with hirers is only of 
‘transfer of right to use any goods involving 
transfer of both possession and control of the goods 
to the users’ which is ‘deemed sale of goods’ and is 
leviable to sales tax/VAT.

Hon’ble Tribunal noted that there cannot be "one-
size-fix-all" method to determine whether a 
transaction is supply of tangible is "deemed sale" or 
"service". On the other hand, each transaction 
having its own unique entities and conditions, will 
have to be critically examined and subject to 
various tests laid down by the Courts, in particular 
the tests laid down by the Hon'ble Supreme Court 
in the landmark judgement of Bharat Sanchar 
Nigam Limited vs. Union of India [2006(2)STR 
161 (SC)]. 

After referring to various clauses in the 
agreement between appellant and hirers, Tribunal, 
inter alia, noted that there is definitely a consensus 
between lessor and the lessee as to identity of the 
goods. The hirers very much have legal right to use 
the goods. In fact, the agreements clearly lay down 
that lessee shall render/operate DG sets for his 
exclusive use and the lessor has transferred the 
right to use the DG set. Further, it is undisputed 
that as long as goods are with hirer, appellant does 
not have any legal right to use the goods themselves 
and the appellant has transferred right only to one 
hirer at a time.

As regards department’s contention regarding 
appellant providing DG technicians to hirers and 
not permitting hirers to run DG sets in absence of 
technicians, Tribunal noted that appellant has 
adequately clarified that DG technicians are 
provided as some of the hirers do not know how to 

Held:
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technically operate the DG sets and such condition 
relates to the tolerance level of the equipments and 
deviation from it will result in break-down of the 
equipment, accordingly, they prescribed a list of 
"Do's" and "Don'ts" by the hirers. Even if the DG 
technicians are provided by the appellant, the 
manner of operation of DG sets is only as per the 
instructions and requirements of the hirers and not 
on the directions of the appellants. Further, 
Tribunal categorically noted that the hirers pay hire
charges and not service charges and also, hirers pay 
deposit to the appellant, which is the practice only 
in cases of leasing contracts which are deemed sale 
transactions and not in case of service transactions. 

Therefore, Tribunal held that the impugned 
transaction involving supply of DG sets on hire 
basis to various hirers is nothing but supply of 
tangible goods with transfer of both possession and 
control of the goods to the users of the goods and 
this is the case of supply of tangible goods for use, 
with legal right of possession and effective control 
vesting with the hirer, required to be treated as 
"deemed sale of goods", hence cannot be 
considered as "supply of tangible goods for use of 
service", for the purpose of charging service tax.

Appellant, a 100% EOU engaged in manufacture 
and export of spices, received technical knowhow 
and assistance from a foreign company and paid 
royalty for the same. Revenue took a view that 
appellant received intellectual property services in 
India and thereby rendering themselves liable to 
pay service tax under reverse charge basis.

LD/66/180
AVC MC Cormick Ing Pvt. Ltd.

vs.
CCE&C

13th December 2017
Tribunal held that merely because a technical 
know how is recognised under international 
treaties to which India is signatory, in absence of 
municipal legislation enacting such treaty, it 
cannot be presumed that such knowhow is 
recognised under Indian law and service tax 
liability cannot be fastened on recipient of the 
knowhow under ‘intellectual property services’.
Facts:

Held:

Facts:

As regards department’s contention that such 
technical knowhow is recognised under 
international treaties to which India is a signatory 
and hence it is leviable to tax in India, Tribunal 
noted that as per Article 253 of the Constitution of 
India, for implementing any treaty agreement or 
convention with any country or any decision made 
at international conference etc., there should be a 
municipal legislation enacted for giving effect to 
such international agreement or treaties. Further, it 
was also found that the impugned notice does not 
clearly state the nature of knowhow which the 
appellant has availed from his foreign company. 
Therefore, it being settled position of law, as laid 
down in various judicial pronouncement that the 
intellectual property, proposed to be chargeable to 
service tax, has to be recognised as per Indian law, 
Tribunal set aside impugned demand and allowed 
present appeal.

Appellant, M/s Reliance Securities Ltd. (RSL) is 
stock broking company and provide its customers 
access to trade in equity derivatives, mutual funds 
and IPOs. The customer desirous to do trading has 
to register with the appellant’s affiliate M/s 
Reliance Money Infrastructure Limited (RMIL) 
who provides the state of art online trading 
platform vide its web portal to trade in securities. 
For the purpose of trading the investor is provided 
with pre-paid cards also known as limit cards of 
various denominations and the fee charged for such 
cards from the investor is income to the appellant 
and M/s RMIL. The Appellant has entered into 
agreement with M/s RMIL outlining the role of 

LD/66/181
M/s Reliance Securities Ltd.

vs.
CST

13th December 2017
Once an agent discharges service tax on entire 
amount collected from customers, and then 
shares part of such amount with principal, no 
service tax can be demanded again on such 
sharing of fees under category of ‘business 
auxiliary services’ as it would amount to double 
taxation.
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each of them in providing consolidate service to the 
investor. By virtue of agreement M/s RMIL was 
entrusted with the sole responsibility of collection 
of card fee including service tax for such 
consolidated service to the customer. It was agreed 
between the appellant and M/s RMIL that 95% of 
the total card fee would be disbursed to the 
appellant by M/s RMIL and the remaining 5% 
would be retained by M/s RMIL for providing 
services to the clients. Department issued show 
cause notice contending that the appellant is 
engaged in providing infrastructure services, 
namely its internet based trading platform to the 
clients of M/s RMIL and such service are 
classifiable under taxable service category of 
"Business Support Service".

Appellant submitted that they are providing 
stock broking services to investors and no service is 
provided to RMIL. It also submitted that appellant 
is providing stock broking and related services to 
the investors and has entered into a facility 
agreement with RMIL for recovery/collection of 
the entire consideration for stock broking service 
provided to the investor and thereafter discharge 
the service tax liability on behalf of appellant and 
the balance amount attributable was to be given to 
the appellant by RMIL who acts in the capacity of 
agents only for the purpose of collection of card 
fees and discharging tax liability on behalf of 
appellant. Appellant also submitted that same 
transaction cannot be taxed twice and it would be a 
case of revenue neutrality as whatever service tax is 
charged is available as credit. 

Hon’ble Tribunal noted that the agreement 
specifically recognises the clients to that of M/s 
RMIL to which the services are provided by the 
appellant. In sharing of such fee, M/s RMIL is 
effectively discharging service tax on full amount 
of card fee. M/s RMIL has retained only 5% 
amount as its share and the remaining 95% has been 
forwarded to the appellant. This clearly shows that 
M/s RMIL has acted as agent of appellant for 
provision of financial services. The discharge of 
service tax liability has been made by M/s RMIL as 
it has collected fee as agent of the appellant and paid 
applicable service tax before remitting the 95% 
amount to the appellant. Further, Tribunal noted 

Held:

that the amount of 95% has been received by the 
appellant from M/s RMIL and not from the clients. 
Thus, Tribunal held that the sharing of fee cannot 
be interpreted as rendering of services by appellant 
to the clients of M/s RMIL and the amount thus 
shared in between the appellant and M/s RMIL 
cannot be taxed as it has already suffered taxes at 
the time of receipt by M/s RMIL. Accordingly, it 
being settled position of law that once the service 
tax on entire value has been discharged, there 
cannot double taxation, Tribunal dropped 
impugned demand in present case.

The assessee manufactures organic chemicals 
falling under Chapter 29 of First Schedule to 
Central Excise Tariff Act, 1985 (CETA). The 
assessee also also manufactures Rectified Spirit and 
Extra Neutral Alcohol. The assessee uses molasses 
as input in manufacture of Rectified Spirit, on 
payment of  excise duty at specific rate on per tonne 
basis. The spirit so manufactured is either captively 
consumed in the manufacture of Extra Neutral 
Alcohol or sold as such in the domestic market. The 
Extra Neutral Alcohol too is either captively 
consumed in the manufacture of dutiable goods or 
sold as such in the domestic market. Extra Neutral 
Alcohol is exempted from payment of excise duty.

The assessee followed the procedure laid down 

under the erstwhile Rule 6(3)(a) of the CENVAT 

Credit Rules, 2004, as per which a manufacturer 

engaged in the manufacture of goods falling under 

Chapter Heading 2207 of the Central Excise Tariff 

Act, 1985 was required to pay an amount 

equivalent to the CENVAT credit attributable to 

inputs used in the manufacture of exempted final 

Excise

CESTAT order rejecting refund claim under 
Section 11B of Central Excise Act, set aside by 
High Court; HC remarked that there was no 
independent application of mind by CESTAT and 
CESTAT only endorsed legal findings by the 
Adjudicating Body/Authority.

LD/66/182
Jubilant Life Sciences Ltd.

vs.
The Commissioner of Central Excise

16th April, 2018
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products. Bearing in mind the nature of the 

operation and the manufacturing process, the 

assessee stated that it was not feasible to maintain 

separate accounts for receipt, consumption and 

inventory of molasses for manufacture of dutiable 

and exempted goods. The assessee had therefore 

reversed CENVAT credit equivalent to duty paid 

on molasses used in manufacture of exempted 

goods. Pursuant to amendment to Rule 6(3) by way 

of Notification dated 01/03/2008 the assessee 

submitted that during the course of internal audit, it 

realised that from April, 2008 to September, 2009, 

it had paid/reversed higher amount of CENVAT 

credit for molasses and therefore, claimed refund 

seeking re-credit of excess reversal.
However, the Adjudicating Authority held that 

if the assessee had opted to pay an amount 

equivalent to the CENVAT attributable to input, it 

should have intimated the fact to the jurisdictional 

authority. It further held that the claim for re-credit 

was incorrect and inadmissible as it was an 

afterthought, and by switching the option between 

Rule 6(3)(i) and Rule 6(3)(ii) in the middle of the 

financial year, it was seeking to derive benefit. 

CESTAT ruled in favour of Revenue aggrieved by 

which the assessee approached the High Court.
High Court noted that the assessee had already 

filed before the Commissioner (Appeals) a 

declaration from the management certifying that 

option under Rule 6(3)(ii) has not been exercised. 

However, that submission was not considered in 

the impugned order and no specific findings have 

been rendered in respect of the same.
The CESTAT had entirely agreed with the 

Commissioner and had only endorsed its reliance 

on Explanation-1 to Rule 6(3). There was no 

independent application of mind and CESTAT was
expected, as the last fact finding authority, to 

render a specific finding.
High Court remarked that “We do not think that 

the case could have been disposed of even if the 

revenue involved was not substantial, by a mere 

endorsement of the Appellate Authority's finding, 

particularly on the interpretation of the Rule 

prevailing at the relevant time. The Tribunal is not 

expected to endorse legal findings by the 

Adjudicating Body/Authority and that of the First 

Appellate Authority.” 
Ruling in favour of assessee, High Court 

quashedthe CESTAT order and directed a fresh 
decision on merit. High Court stated that the 
Tribunal must render its independent conclusion on 
the issues involved and should not be influenced by 
its earlier findings and it is not expected to merely 
endorse what the Appellate Authority has done in 
the instant case.

The appellant had filed an appeal before first 
appellate authority within time limit stipulated 
under Section 35(1) of Finance Act, 1994. 
However, pre-deposit in terms of Section 35F was 
paid after filing such appeal. First appellate 
authority dismissed the appeal on the ground that 
time limit prescribed under Section 35(1), for filing 
of appeal, is also applicable for payment of pre-
deposit payable in terms of Section 35F so as to 
enable the first appellate authority to entertain that 
appeal. Aggrieved by the same, appellant filed 
present appeal. 

Hon’ble Tribunal noted that both the Section 35(1) 
and Section 35F are independent of each other and 
have got no overriding effect on the other. Section 
35(1) is in respect of type of appeal which can be 
filed before first appellate authority and it does not 
deal with entertaining appeal by first appellate 
authority, whereas Section 35F in turn deals only 
with entertaining the appeal subject to condition of 
pre-deposit seven and a half percent. It nowhere 
prescribes time limit for making pre-deposit, thus, 

LD/66/183
M/s Nyati Hotels and Resorts Pvt. Ltd.

vs.
CCE

13th April, 2018
Time limit prescribed u/s 35(1) of Finance Act, 
1994 for filing of appeal is not applicable for 
payment of mandatory pre-deposit u/s 35F. 
Tribunal held that appeal is admissible if filed 
within stipulated time limit although pre-deposit 
was paid late.
Facts:

Held:
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provisions of Section 35F cannot be read in context 
of Section 35(1) as it had got no application. 
Tribunal held that non-payment of pre-deposit is 
curable defect. Further, Tribunal noted that the 
question of entertaining appeal comes at the time of
filing appeal which has to be filed within stipulated 
time. Therefore, it was held that once the appeal is 
filed within stipulated time limit, same cannot be 
dismissed on the ground of late payment of 
predeposit amount. Accordingly, Tribunal 
remanded the case back to first appellate authority 
and directed to hear the same on merits.

The assessee manufactures readymade 

garments in respect of their own manufactured 

goods as well as trading goods. The assessee is 

availing Cenvat credit in respect of common inputs 

service, which is used for both types of clearances. 

As per the Revenue, in respect of traded goods 

being exempted service, assessee is require to pay 

an amount equal to the Cenvat credit attributable to 

the traded goods in terms of Rule 6 (3A) of Cenvat 

Credit Rules, 2004. The appellant have reversed 

the amount as required under Rule 6(3A) of Cenvat 

Credit Rules, 2004, which was confirmed by the 

Adjudicating Authority. However, the assessee has 

not discharged the payment of interest on the late 

reversal of amount of R81.75 lakhs under Rule 

6(3A), which was demanded in the impugned 

order. 
Assessee argued that availment of credit was 

not erroneous and that, Rule 14 of CCR applies 

only where there is a short payment of duty 

whereas in the present case there was no question of 

short payment of duty, hence interest under Section 

11AB of Central Excise Act, 1944 (Act) was not 

chargeable. In absence of invokability of Section 

LD/66/184
Spykar Lifestyles Private Ltd.

vs.
The Commissioner of Central Excise, Thane

11th April, 2018
Interest under Rule 6(3A)(e) of CENVAT Credit 
Rules, 2004 (CCR) on late reversal of CENVAT 
credit attributable to traded goods in terms of 
Rule 6(3)(A)

11A or Rule 14, provision of Rule 6(3A)(e) of 

CCR, cannot be invoked being a delegated 

legislation. 
CESTAT analysed Rule 6(3A)(e) of Cenvat 

Credit Rules, 2004 and observed that the interest is 

in respect of the amount payable under the 

provision of Rule 6(3A), which is explicit 

provision and therefore in terms of said Rule, 

interest is legally chargeable. CESTAT stated that 

interest is not chargeable under Rule 14 and Section 

11AA, however for specific purpose for payment 

of an amount under Rule 6(3a), the charging 

provision of interest was created as per the Rule 

6(3a)(e). Therefore, there is no reason why this 

provision cannot be invoked. CESTAT further 

stated that if assessee's submission is accepted that 

interest is not chargeable, then provision of Rule 

6(3A)(e) shall stand redundant, which is not the 

intention of the legislation.
CESTAT rejected assessee submission on non 

chargeability of interest for a longer period. As per 

CESTAT, once the amount is admittedly reversed, 

interest shall be chargeable as piggy back of the 

principal amount, therefore assessee cannot get 

relief on limitation.
CESTAT thus dismissed Revenue’s appeal.

Appellant, manufacturer of ice-cream, are clearing 

their goods to distributors/dealers all over the 

country by specialised refrigerated vans. They 

entered into agreement with the owners of such van 

to hire their Vehicles on hire charges at a fixed rate 

LD/66/185
Dinshaws Dairy Foods Ltd.

vs.
CCE

27th March, 2018
When the charges for hiring of specialised 
refrigerated vans used for transportation of goods 
were payable on kilometer basis and not on 1780 
destination or quantity of goods transported and 
also, no consignment note was issued by vehicle 
owners, Tribunal held that such services cannot 
be regarded as services of goods transport 
agency.
Facts:
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based on kilometer basis. The Vehicles were under 

the disposal of the appellant and were transporting 

goods as per Appellant's instructions. Revenue 

demanded service tax from appellant under 

category of ‘goods transport agency’ on reverse 

charge basis in respect of transportation charges 

paid to vehicle owners. While rebutting the same 

appellant submitted that vehicles were hired on per 

kilometer basis and the vehicles were under its 

control and disposal and also, no consignment note 

was prepared but bills were raised by the vehicle 

owners on the basis of monthly kilometers travelled
by the van. Therefore, the activity cannot be 

termed as of Goods Transport Agency but of 

‘transfer of right to use’ and treated as deemed sale 

within Article 366(29A) of the constitution.
Department contented that as the details of 

monthly invoices contain the vehicle number, date 

of transportation, destination of consignment and 

the actual kilometers which have been travelled, 

such invoices has got all the basic details as 

required by consignment note and mere assertion 

that consignment note is not given cannot be 

accepted without examination.

Tribunal noted and held that when vehicles are 

hired on monthly basis and charges are not based 

upon destination but on kilometer basis, it cannot 

be said that services involved are of Goods 

Transport Agency. Tribunal noted that in such case
no consignment note is issued as vehicles run on 

direction of appellant and the charges are fixed not 

on the basis of destination or quantity of goods or 

any other basis but solely on kilometers vehicles 

have run in a month. Obviously, no consignment 

note is issued as service is not of consignment to be 

taken to any particular destination. Also, Tribunal 

noted that ratio laid down in South Eastern 

Coalfields Limited vs. CCE, Raipur 2017 (47) STR 

93(Tri-Del) is squarely applicable to appellant’s 

case. Therefore, it was held that services provided 

by appellant would not fall under category of 

‘Goods Transport Agency’ and impugned demand 

was set aside.

Held:

DISCIPLINARY CASE

Summary of a disciplinary case, in the matter of :

Facts of the case

The Respondent arranged for finances to 
various parties from various banks. He prepared 
false, fabricated and forged property documents 
and submitted to CCC Bank (hereinafter referred to 
as Bank) as collateral securities for the Credit 
facilities applied by M/s. AAA, M/s III, M/s OOO 
on the basis of which the following facility were 
sanctioned by the Bank to:

M/s. AAA, CC R220 Lakhs, OD against BD 
R75 Lakhs,
M/s III, CC R210 Lakhs, OD against BD R75 
Lakhs,
M/s OOO CC R200 Lakhs.
The Respondent fraudulently influenced the 

Valuers and Advocates of the Bank to give an 
inflated value report on the collateral security 
offered by the three firms to Bank.

In respect of property documents offered as 
collateral security for limits sanctioned to M/s. 
AAA, the Respondent collected Xerox copies of 
Agriculture land documents belonging to Shri VRD 
and family members, and got the same forged and 
fabricated and made it look genuine in the sole 
name of Shri VRD and mortgaged the same to CBI. 
The said property is actually an agricultural land 

CBI vs. CA. XYZ

A Complaint in Form I dated 26th November, 
2008 was received from Central Bureau of 
Investigation (hereinafter referred to as the 
"CBI/Complainant"),  against CA. XYZ 
(hereinafter referred to as the ¡§Respondent¡¨). 
The charges alleged in the Complaint are as 
under :

Ø

Ø

Ø
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which cannot be sold or mortgaged as per Section 
32M of Bombay Tenancy Agricultural Tenancy 
Act, 1949.

In respect of property documents offered as 

collateral security for the loan availed by M/s. 

OOO which is a bungalow purportedly belonging 

to Shri AVP, the Respondent got false and 

fabricated documents prepared in the name of Shri 

AKS who was nonexistent. There is direct evidence 

against the Respondent in the form of his thumb 

impressions and his own handwritings appearing 

on the forged documents as a purchaser, as though 

property was purchased by Shri AKS from Shri 

SNJ. The Government Examiner of Questioned 

Documents (GEQD) has confirmed the forgery 

done by the Respondent on the said documents.
The proceeds of the aforesaid three borrowal 

loan account have partly gone into the account of 

Respondent's firm.
The matter was enquired into by the Board of 

Discipline and the Board inter-alia, gave its 

findings as under:
The Board considered the opinion of 

Government Examiner of the Questioned 

Documents dated 25th November, 2004, which 

states that the signatures had been forged by the 

Respondent which in itself is sufficient evidence to 

establish the active involvement of Respondent in 

forging the documents.
The Board noted that the Complainant 

hasbrought on record statements of various 

witnesses of property valuers showing that the 

Respondent was involved in the forgery and 

manipulation of property documents and thus 

ensured the grant of credit facilities to several 

borrowers. The Board further took note of the 

statement of an employee of the Respondent's firm 

to the effect that the Respondent is involved in 

fabricating financial statements of the various 

concerns for obtaining required loans/credit 

facilities from banks; indulged in giving loans to 

clients/people by creating false and fabricated 

documents which would be submitted to the banks 

by him; prepared forged collateral documents as 

securities and took 22 to 25% of loan sanctioned 

amount from the clients or parties as commission.
The Board also took notice of various 

documents brought on record by the Complainant 

such as letter dated 09/06/2004, Bank Account 

opening forms with X and Z Banks which proves 

that current account in the name of M/s. ADI, was 

operated by the Respondent as proprietor of the 

said firm.
The Board further noted that there is one more 

Information case filed by the CBI in case of forgery 

committed by the Respondent in respect of some 

other clients with another bank. Further, the CBI 

has also filed Charge Sheet against the Respondent 

for his forgery activities and which is still under 

trial and such acts of the Respondent has brought 

disrepute to the profession of Chartered 

Accountancy. Moreover, the Board also noted 

from the documents filed by CBI that the 

Respondent is habitually indulging into such 

activities of forging documents for various clients 

and submitting the same to various banks.
The Board also took account the fact that neither 

the Respondent appeared during the course of 

inquiry nor submitted his Written Statement in his 

defence despite service of notice. 
Thus, the Board in the light of the material 

available on record opined that the Respondent is 

habitually indulged into the activities of forging 

documents on behalf of his clients and submitting 

the same to the banks. Accordingly, the Board held
that the Respondent is guilty of "Other 

Misconduct" falling within the meaning of Clause 

(2) of Part IV of the First Schedule to the Chartered 

Accountants Act, 1949. Thereafter, the Board 

afforded an opportunity of hearing to the 

Respondent and after considering all the material 

on record, ordered that the name of the Respondent 

be removed from the Register of Members for a 

period of 3 (three) months and further imposed a 

fine of ̀ 25,000/-.
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The Institute of Chartered Accountants of India 

has recently entered into MoU with New India 

Assurance Co. Ltd for Motor Vehicle Insurance 

arranged by The Committee for Capacity 

Building of Members in Practice, ICAI. The 

motor Vehicle Insurance is a customized 

product offered by New India Assurance 

Company Ltd. for ICAI. The Motor Vehicle 

Insurance is basically designed for the 

members but also has been extended to the 

students and employees of ICAI.

The Motor Vehicle Insurance for which MoU is 

being executed has following value added 

features:

Unique Offer of 65% discount (on erstwhile 

Tariff Rate) for both Private car and two 

Wheeler

Online application through making payment 

by credit card and Internet Banking

Approachable Anytime and Anywhere 

through their All India office Network.

Ø

Ø

Ø

ØCovering Own Damage for both Private car 

and Two Wheeler

ØAdd on Covers for Enhancement of Nil 

Depreciation under conditions

ØOptional Road Tax Cover (In case of total 

Loss)

ØReturn to Invoice Cover

ØNo Claim Bonus Protection Cover

ØContinuation of NCB even after OD claim

ØEngine Protect Cover (due to ingress of 

water for any reason);

ØAdditional Towing Charges Cover

ØLoss of Contents Cover of personal 

belongings on accident)

Members and students may purchase the 

Motor Vehicle Insurance Policy online at the 

website http://icai.newindia.co.in

Motor Vehicle Insurance for Members, Students of ICAI

Arrangement of the Committee for 

Capacity Building of Members in Practice 

(CCBMP), ICAI for Office Protection Shield 

Insurance at special premium for the Members 

in Practice/CA Firms

The Capacity Building of Members in      

Practice (CCBMP) of ICAI has arranged Office 

Protection Shield Insurance at special 

premium for members of ICAI. The scheme   

has become effective from 18th September, 

2013 for the Members in practice/ Firms of     

the ICAI.

Members and CA firms desirous to avail 

the benefits of the aforesaid scheme may 

please visit http://icai.newindia.co.in & online 

solution for the same.

Capacity Building of Members in Practice (CCBMP), ICAI
initiative for the arrangement for Office Protection Shield

Insurance at special premium for the Members
in Practice/CA Firms


